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(i) 
STATEMENT OF QUESTIONS PRESENTED 


Whether an act of negligence causing death can give rise dimul- 
taneously to two separate and independent claims, viz., one under the 
Wrongful Death Act, 816-1201, D.C. Code, and another under the 
Surviyal Act, §12-101, D.C. Code, and whether, therefore, the 
District Court erred in denying plaintiff's motion to amend her com- 


plaint to include a demand for damages under the Survival Act over 
and above the initial demand for damages under the Wrongful Death 
Act on the sole ground that the remedies respectively provided by 


these statutes are mutually exclusive. 
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STATEMENT OF ERRORS 


ARGUMENT: 


The District Court Erred In Holding That The Remedies 
Provided Respectively By The Wrongful Death Statute 
And The Survival Statute Are Mutually Exclusive; So 
Far From Being Mutually Exclusive, The Remedies 
Provided By The Two Statutes Are Mutually Comple- 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 14, 592 
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Vv 


DISTRICT DENTAL LABORATORY, INC., 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF 'COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from an order of the United States District 


Court for the District of Columbia, entered June 20, 1958, denying a 
motion by plaintiff-appellant to amend her complaint, which set forth 
a wrongful death action, by adding a second count for damages under 
the Survival Act, pursuant to Sections 12-101 and 20-501 of the D.C. 
Code (J.A. 9). Said order of the District Court embodying this denial 








2 


specifically declared that it was to "be deemed to be a final order deny- 
ing relief under 'the survival claim asserted in the proposed Amendment 
to Complaint, " and included the finding of the District Court "that there 
. . . [was] no just reason for delay in the entry of... [the ] Order, it 


being the intention of the Court that. . . [the] Order comply with the 
requirements of Rule 54(b), F.R.C.P., insofar as the same may be 
achieved" (J. A. 9). 


Notice of appeal was filed on June 24, 1958, invoking this Court's 
jurisdiction pursuant to 28 U.S.C., 81291 (J. A. 10). A motion to dis- 
miss this appeal was then filed by appellees and, after opposition by 
appellant, this Court, on October 10,1958, denied the motion "without 
prejudice to a renewal in the briefs and at the argument on the merits." 
In order to avoid unnecessarily burdening this brief, appellant incor- 
porates sections I and II B of her Opposition To Motion To Dismiss 
Appeal, which sections set forth fully appellant's jurisdictional position 


herein. 


STATEMENT OF THE CASE 


A wrongful death action for the death of Annie Miller Newbold 
Pope was initiated by complaint, filed by plaintiff-appellant, Executrix 
of the Estate of Annie Miller Newbold Pope, in the United States District 
Court for the District of Columbia on April 27,1956 (J. A. 1). In brief, 
that complaint and the pre-trial statement subsequently filed by plaintiff- 
appellant alleged that plaintiff-appellant’s decedent, while crossing 17th 
Street in an easterly direction as a pedestrian within the crosswalk, was 
struck by an automobile owned by defendant-appellee and operated by its 
employee in the scope of his employment on February 20, 1956; that the 
collision was due to the negligence and carelessness of defendant- 
appellee and its employee; and that, as a result of the aforesaid wrong- 
ful death of plaintiff-appellant's decedent, the next of kin sustained sub- 
stantial pecuniary loss and other damages (J.A. 1-2. 5). 





3 


To this complaint, defendant-appellee filed an answer in due 
course (J.A. 3). Pre-trial proceedings were conducted on February 


19, 1958 (J. A. 4). 


On April 16,1958, plaintiff-appellant filed a motion to amend the 
complaint by adding a second count for damages under the Survival Act, 
pursuant to Sections 12-101 and 20-501 of the D.C. Code (J.A./ 8). 


This motion, as noted in the Jurisdictional Statement above, was 
denied by the District Court by an order entered June 20, 1958, The 
sole reason for that denial was "the view that the said motion . . . [was] 
improper for the reason that it. . . [attempted] to set forth a survival 
action with the existing wrongful death action, which remedies the 
[District] Court . . . [finds] to be mutually exclusive . . . "(J./A. 9). 


SUMMARY OF ARGUMENT 


The lower court erred in denying leave to amend on the ground 


that the proffered survival claim was mutually exclusive with the asserted 
wrongful death claim. The two claims are entirely consistent and comple- 
mentary, the survival claim representing the personal claim which the 
decedent had at common law and the wrongful death claim representing 
the statutory claim given to the next of kin. The first protects the per- 
sonal interest of the deceased and the second looks toward protection of 
the relational interest which the next of kin had in the life of the de- 
ceased. Each is vital to full and adequate compensation for the tort 


which produces death. 


The recognition of the concurrent and separate nature of the sur- 
vival and wrongful death claims is firmly embedded in both the English 
law and the law of this country and was recognized by this Court in 
Hudson v. Lazarus, 95 U.S. App. D.C. 16, 217 F.2d 344 (1954). To 
hold otherwise is to give "less than full effect" to the Survival Act 
which provides that claims accruing "for any cause" prior to death 


"shall" survive. 
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Any risk of double recovery for the same element of damage may 
be obviated by appropriate instructions to the jury instead of arbitrarily 
and improperly destroying the survival claim. Such problems of double 
recovery are comparable to those arising in consortium cases and do 
not present any rational reason for denying the assertion of the two 
claims. Indeed, both claims are permitted in many other jurisdictions 


without any difficulty in regard to double recovery. 


STATEMENT OF ERRORS 


The District Court erred in holding that the remedies provided 
respectively by the Wrongful Death Statute, §16-1201, D.C. Code, and 
the Survival Statute, $12-101, D.C. Code, are mutually exclusive. 


ARGUMENT 


THE DISTRICT COURT ERRED IN HOLDING THAT THE 
REMEDIES PROVIDED RESPECTIVELY BY THE WRONG- 
FUL DEATH STATUTE AND THE SURVIVAL STATUTE 
ARE MUTUALLY EXCLUSIVE: SO FAR FROM BEING 


MUTUALLY EXCLUSIVE, THE REMEDIES PROVIDED 
BY THE TWO STATUTES ARE MUTUALLY COMPLE- 


MENTARY. 


Survival statutes have historically preserved to the decedent's 
estate "the broad common law claim for personal injuries" which de- 
cedent could have brought but for his death. Hudson v. Lazarus, 95 U.S. 
App. D.C. 16,. 21, 217 F.2d 344, 348-349 (1954). The wrongful death 
statutes, in turn, have created a new cause of action designed to protect 


the interest of decedent's family. Hudson v. Lazarus, supra. 


The purpose of survival acts continues to be the provision of 


remedies unavailable under the wrongful death statutes patterned upon 
Lord Campbell's Act. The legislative purpose is clearly the protection 
of the totality of interests invaded by tortious action which results in 
death. The matter can be highlighted in the apt words of a leading 
authority: 
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"When a man is killed two interests are invaded: 
the interest of his family and other dependents 
in the pecuniary and other values which they 
would have derived from his continued existence, 
and the interest of the deceased himself in his 
bodily integrity and continued existence. Death 
acts seek to redress the first interest where its 
invasion is tortious, but they afford no remedy 
for the second. . . . Survival statutes seek to 
fill the gap by perpetuating the right of action 
which the deceased himself would have had, to 
redress his own injuries, but for his death." 

2 Harper & James, The Law of Torts, $24.2 
(1956). See also, generally, McCormick, 
Damages, 337 (1935). 





It follows that assertion of a right of action under the Wrongful 
Death Statute, as well as that under the Survival Statute, albeit arising 
from the same factual transaction, i.e., the same act of negligence 
causing death, is distinctly within the contemplation of the legislature 


in the light of reason and historical development. 





Early English authority recognized action under Lord Campbell's 
Act on the one hand and a survivor's action on the other to be mutually 
complementary. In a word, it held that the assertion of a claim under 
Lord Campbell's Act in no way provided a bar to the assertion of 
another in a survivor's action, "the entire object and effect of Nee 
[each being] totally different. . ."" Mellor, J., in Leggott v. Gr eat 
Northern R. Co. (1876), 1 L.R.Q.B.,Div. 599, 605. | 


This has presaged the American trend of decision. Thus, today 
it is recognized that "by the great weight of authority there are two 
rights of action [viz., the rights of wrongful death and the survivor's 


action ] which can both be prosecuted in the same suit."' Schumacher, 





Rights of Action Under Death and Survival Statutes, 23 Mich. L. Rev. 


114, 124 (1924), and see cases cited therein. 


The decision of this Court is in line with enlightened judicial 
opinion throughout the country. The contention that a death caused by 


negligence extinguishes the decedent's personal claim for recovery, 
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while giving rise at the same time to a wrongful death claim, has been 
met and authoritatively rejected by this Court as incompatible with the 
intent of Congress. That contention, as stated in Hudson v. Lazarus, 

95 U.S. App. D.C. 16, 20-21, 217 F.2d 344, 348-349 (1954), "give[s] less 
than full effect to the terms of the Survival Act." That Act broadly states 
that "on the death of any person in whose favor or against whom a right 
of action may have accrued for any cause prior to his death, said right 
of action shall survive in favor of or against the legal representatives 

of the deceased. . .'" 812-101, D.C. Code (emphasis supplied). We do 
not think that, in view of Hudson v. Lazarus, supra, and the trend of 
decision throughout the country, there can now be any doubt that a death 
brought about by negligence may produce two separate and concurrent 
claims, one under the Wrongful Death Act, and the other the personal 
claim of the decedent which survives under the Survival Act. 


The separateness of these concurrent claims has also been 


definitively recognized in St. Louis, I M. &S. R. Co. v. Craft, 237 


U.S. 648 (1915). That case squarely brought into issue the question of 
whether a survival claim could co-exist with a wrongful death claim. In 
direct contradiction of appellees’ present assertion that there is but "'one 
legal wrong" and'"one separate claim," the Court there held as follows: 


"Although originating in the same wrongful act or 
neglect, the two claims are quite distinct, no part 

of either being embraced in the other. One is for 
the wrong to the injured person . . . while the other 
is for the wrong to the beneficiaries. . .. One begins 
where the other ends, and a recovery upon both in 
the same action is not a double recovery for a single 
wrong but a single recovery for a double wrong." 
Id., at 658. 


The same holding was reiterated in Chicago B & QR. Co. v. Wells- 
Dickey Trust Co., 275 U.S.161, 162-163 (1927), as follows: 


= While the affirmation of the concurrent nature of the claims for wrongful death 


and survival was dictum in Hudson, since the wrongful death claim was barred 
by the statute of limitations, the Hudson case did unmistakably recognize the com- 
patibility of the two claims. 
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'For injury resulting in death the act [Federal 
Employers’ Liability Act] gives two distinct causes 
of action. One is to compensate the injured person 
for his loss and suffering while he lives. . . The 
second cause of action is to compensate persons 
other than the injured. . . [person] for pecuniary 
loss suffered by them through. . . [that person's | 
death." 


While the Craft and Wells-Dickey cases involve the Federal Employers' 
Liability Act, 45 U.S.C. A., sections 51, 59, their applicability in de- 
termining the basic natures of the wrongful death and survival claims is 
not diminished thereby. Although that Act creates both remedies in 
cases where it applies and sets up different standards for determining 
damages than would apply in the case at bar, the basic nature of the two 
claims under that Act as compared to local law is the same. Accordingly, 
the Craft and Wells-Dickey cases, which follow the theory of the Hudson 
case, are pertinent to the determination of wnemies wrongful death and 
survival claims are separate and concurrent. 


Recent recognition of the mutual compatibility of the wrongful 
death and the survivor's action in this Circuit has been provided by the 
District Court. In Minick v. Jackson, et al., Civil Action 1286-58, 
the complaint was based on the survivor's statute and the wrongful death 
statute respectively. A motion to dismiss or in the alternative for sum- 
mary judgment on the ground that the remedies under the two statutes 
were mutually exclusive was denied by Judge Pine on October 9, 1958. 
The holding, it is respectfully submitted, is supported both by jthe trend 
of judicial decision and considerations of public policy. 





Appellees may argue -- as they did below -- that there is a risk 


of double recovery for the same elements of damage should both actions 
be permitted. But, as pointed out in the Hudson case, the short answer 
to that argument of "burning the barn in order to roast the pig" is that 


2 « striking analogy is presented by the prosecution of the same "act" as two 
separate and distinct crimes cognizable independently of each other. | U. S. v. 
Lanza, 260 U.S. 377 (1922); Moore v. Illinois, 14 How.13, 20 (U.S., 1852). 
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the problem should be obviated by eliminating double recovery rather 
than unnecessarily destroying a separate cause of action. While in the 
Hudson case the wrongful death claim was barred by the statute of limi- 
tations, so that only the survival action was presented, this Court 
nevertheless adverted to the inter-relationship of the two claims and 
stated emphatically: 


"Double recovery for the same elements of damage 
should of course be avoided. But there is no possi- 
bility of double recovery in the present case." Id., 

95 U.S. App. D.C. at 21, 217 F.2d at 349 (and see 
footnote 15 of the Hudson case, pointing out authorities 
which, while permitting the two claims, prevent dupli- 
cation of damages). 


The substance of the same problem was passed upon by this Court in 
Hitaffer v. Argonne Co., 87 U.S. App. D.C.57, 60, 65, 183 F.2d 811, 
814, 819 (1950), cert.den., 340 U.S. 852 (1950). The problem of double 
recovery was presented in that case in the context of the wife's claim 
for consortium in the light of her husband's claim for personal injuries. 
This Court there held that the risk of double recovery did not destroy the 
consortium claim but rather called for special precautions in the form 
of jury instructions in order to assure that no double recovery ocrteds 
Indeed, many other jurisdictions recognizing the concurrent nature of 
the two claims experience no perceptible difficulty in separating the 
various elements of the claims and preventing duplication. See 


Schumacher, supra. 


Accordingly, it is respectfully submitted that the entirely soluble 
risk of double recovery does not in any sense militate against the exis- 
tence of the two separate and concurrent claims. 


s In addition to that holding, Hitaffer further decided that the wife's consortium 

claim was not barred by the Workmen's Compensation Act where the injured 
husband is subject to its provisions. This latter ruling -- in no wise material 
to the questions presented in this case -- was overruled in Smithers & Co., Inc. 
v. Coles, 100 U.S. App. D. C.68, 242 F.2d 270 (1957). 





CONCLUSION 


For the foregoing reasons, we respectfully submit that the lower 
court erred in denying appellant's motion for leave to amend the com- 
plaint, and that the ruling below should be reversed, with instructions 
that leave to amend be granted so as to add a second count under the 


Survival Act. 


Respectfully submitted, 


DAVID G. BRESS 
LEONARD BRAMAN | 
RICHARD ARENS 


1001 - 15th Street, | 
Washington 5, D. C. 


Attorneys for Appellant. 
Of Counsel: | 


NEWMYER & BRESS 
1001 - 15th Street, N. W. 
Washington 5, D. C. 
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JOINT APPENDIX 


[Filed April 27, 1956] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


DOROTHY SORNBORGER, 
Executrix of the Estate of 
Annie Miller Pope Newbold 
5411 Roosevelt Street 
Bethesda, Maryland 


Plaintiff 
vs. 


) 
) 
) 
) 
) 
) 
) 
DISTRICT DENTAL LABORATORY, INC) 
) 
) 
) 
) 
) 
) 
) 
) 


Civil Action No. 1747-56 


a corporation | 
1368 Euclid Street, N. W. 


Washington, D. C. 


CARL I. SANDERSON, JR. 
1416 University Lane 
Hyattsville, Maryland 


Defendants 


COMPLAINT | 
(For Wrongful Death) | 
1. The claims for relief herein on behalf of the plaintiff, Dorothy 


Sornborger, Executrix of the Estate of Annie Miller Pope Newbold, duly 
appointed and qualified as such by the United States District Court for 
the District of Columbia, against the defendants, District Dental Labora- 





tory, Inc., a corporation, and Carl I. Sanderson, Jr., are each fora 
sum in excess of Three Thousand Dollars ($3, 000. 00) and are within the 
jurisdiction of this Court. | 
2. Onor about February 20, 1956, decedent was a pedestrian at 
the intersection of 17th and P Streets, N. W. in the District of Columbia, 





and at said time and place, while crossing 17th Street in an easterly 
direction, she was struck by an automobile owned by defendant corpora- 
tion, District Dental Laboratory, Inc., and operated by its employee, 
defendant Carl I. Sanderson, Jr., in the scope of his employment, which 
automobile was making a left turn from P Street south onto 17th Street, N. W. 








2 
Said collision was due to the negligence and carelessness of the defen- 
2 dants and to their violation of the Traffic and Motor Vehicle Regulations 
for the District of Columbia, then and there in full force and effect. 

3. As a result of said collision, plaintiff's decedent sustained 
mortal injuries which resulted in her death on the day of the accident, 
February 20, 1956. 

4. Asa result of the aforesaid wrongful death of plaintiff's dece- 
dent, pecuniary loss, including medical and funeral expenses and other 
substantial damages, have been sustained by the next of kin of said 
decedent, namely, her three children, Ernest M. Newbold, L. Truman 
Newbold, and Mrs. Walter Hoefner, in the sum of Seventy-Five Thousand 
Dollars ($75, 000. 00). 

5. Plaintiff alleges that the wrongful and negligent acts of said 
defendants in causing the death of said decedent were such that, if death 
had not occurred, said decedent would have been entitled to maintain 
actions to recover damages against said defendants during her lifetime, 
but that no actions to recover damages were brought during her lifetime. 

WHEREFORE, plaintiff, Dorothy Sornborger, Executrix of the 
Estate of Annie Miller Pope Newbold, and on behalf of the aforesaid next 
of kin of the decedent, demands judgment against the defendants, District 
Dental Laboratory, Inc., a corporation, and Carl I. Sanderson, Jr., 
and each of them, in the sum of Seventy-Five Thousand Dollars ($75, 000. 00), 
besides costs. 

NEWMYER & BRESS 
By /s/ David G. Bress 


By /s/ Leonard Braman 
Attorneys for Plaintiff 
1001 15th St., N. W. 
Washington, D. C. 


DEMAND FOR JURY TRIAL 
Plaintiff demands a trial by jury on all issues herein. 
| NEWMYER & BRESS 
By /s/ David G. Bress 





[Filed May 9, 1956] : 
ANSWER | 
Now come the defendants, District Dental Laboratory, Inc. and 
Carl I. Sanderson, Jr., by their attorneys, McInerney & McCarthy, 
and for answer to the Complaint filed herein state that they are not re- 
guired to answer the allegations contained in Paragraph One (1) regarding 
Paragraph Two (2) admit that the decedent, Annie Miller Pope | Newbold 
was a pedestrian at the intersection of 17th and P Streets, N. Ww. , in the 
District of Columbia, on or about February 20,1956, and was struck by 
an automobile owned by the defendant District Dental Laboratory, Inc. 
and operated by the defendant Carl I. Sanderson, Jr., and that the said 
Carl I. Sanderson, Jr. was operating the automobile in the scope of his 
employment and making a left turn from P Street onto 17th Street, N. W. 
but deny each and every other allegation contained in the said paragraph; 
state that they have insufficient information with which to form a belief 
5 regarding the allegations contained in Paragraphs Three’ (3) and 
Four (4) and deny the same; and that these defendants are not required to 
answer the allegations contained in Paragraph Five (5);and for a 
FIRST DEFENSE, state that the Complaint fails to allege a cause 





of action either in law or in fact which would entitle the plaintiff to re- 


cover from the defendants;and for a 
SECOND DEFENSE, state that the decedent, Annie Miller Pope 
Newbold, was guilty of contributory negligence, which is a bar to the re- 
covery in this action by the plaintiff; and for a | 
THIRD DEFENSE, state that a certain vehicle owned and iesgeenea 
by a person or persons unknown to these defendants was operated negli- 





gently and carelessly at the time and place alleged in the Complaint and 

that the negligence and carelessness of the unknown operator of said vehi- 
cle was the proximate cause of the motor vehicle of these defendants strik- 
ing the decedent. | 


McINERNEY & McCARTHY 
617 Albee Building 
1426 G Street, N. W. 
Washington, D.C. 


/s/ Wilbert McInerney 
[Certificate of Service ] Attorneys for Defendants 
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[Filed February 19, 1958] 
PRETRIAL PROCEEDINGS 
STATEMENT OF NATURE OF CASE: 
This is an action for wrongful death on behalf of the P Dorothy 
Sornborger, executrixof estate of Annie Miller Pope Newbold. 


Counsel for both parties stipulate that Dorothy Sornborger was duly 


appointed and qualified as executrix of estate of Annie Miller Pope New- 
bold by the U.S. Dist. Ct. for D.C. 

There are attached hereto court approved pretrial statements set- 
ting forth the respective contentions of the parties. 

Counsel are to exchange within 5 days the names and addresses of 
all witnesses who may be called to testify during trial. Counsel for each 
party objects to this ruling; said objections are overruled. 

STIPULATIONS: Abridged Life Tables published by U.S. Dept. of 
Health, Education & Welfare on 4-30-54 may be offered in evidence with- 
out formal proof subject to the usual objections. 

Deft. relies specifically on the acts of negligence set forth in his 
pretrial statement, and further contends that by reason of the actions of 
the driver of an unknown dump truck illegally stopped and parked within 
the intersection where the accident occurred, deft's driver was unable to 
see the deceased until a short time before the impact, and likewise the 
view of the decedent of oncoming traffic was also obscured by the action 
of the driver of the unknown truck. 

Counsel for pltf. stipulates that the 3 children of decedent, namely 
Earnest M. Newbold, L. Truman Newbold and Mrs. Walter Hoeffer were 
not dependents but did receive substantial contributions from the decedent 
and sustained pecuniary loss. In Pltf's pretrial statement on page 2 there 
is an allegation that the decedent rendered services to her children each 
year and asserts that the nature of the services rendered by decedent 
was as a Christian Science Healer. The value of these services set forth 
in P's pretrial statement based on $30. per week is $4, 680. per year. 
Counsel for P is given 10 days within which to furnish to D information 
concerning what period of time prior to death of decedent these services 
were rendered. 
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Deft. is granted permission to examine and inspect any books, 


records, etc. if they exist, of decedent for 5 years prior to her death 


and deft. is to be furnished with copies of income tax returns for the 


same period of time within 2 weeks. 
Counsel are granted the opportunity to take depositions of peencone 
provided this does not delay trial date. 


Dated February 19, 1958 /s/ John J. Sirica | 
Pretrial Judge | 
REMARKS of Pretrial Justice for consideration of Trial Justice: 


| 
| 


Attorneys authorized to act: 
Newmyer & Bress 


By /s/ Leonard Braman 
Plaintiff \ 


Galiher and Stewart 
by /s/ Frank J. Martell 


[Filed February 19, 1958] 
PLAINTIFF'S PRE-TRIAL STATEMENT 
This is an action for wrongful death. On February 20, 1986, Plain- 





tiff's decedent was a pedestrian at the intersection of 17th and P Streets, 
N.W. iu the District of Columbia and was crossing 17th Street in an 
easterly direction within the crosswalk when she was struck and killed 
by an automobile owned by the defendant corporation and operated by the 
individual defendant, who admittedly was an employee of the corporate 
defendant and acting within the scope of his employment. The aforesaid 
automobile was making a left turn from P Street south onto 17th Street. 
Negligence on the part of the defendants is predicated upon the 

following: 

Making an improper left turn; 

Failure to yield right-of-way to pedestrian; 

Failure to avoid a collision; 


Failure to give full time and attention to driving; 
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Failure to maintain a proper look-out; 
Failure to keep the automobile under proper control; 


D. 
6. 
7. Failure to give a proper and timely warning; and 
8. 


Violation of traffic regulations pertaining thereto. 

In the event that the defendants rely upon contributory negligence, 

plaintiff asserts that defendants had the last clear chance. 
9 Special Damages: 

Decedent was an 85 year old widow at the time of the accident. 
She died approximately 3 hours following the accident from injuries in- 
flicted by the accident. Decedent left surviving her three adult children, 
i.e. Ernest M. Newbold, L. Truman Newbold, and Mrs. Walter Hoefner. 

At the time of her death, and for many years prior thereto, the 
decedent was a recognized healing practitioner of the Christian Science 
Church and was actively pursuing her profession. 


’ Funeral expenses 
(Hines Funeral Home) $277.00 
(Christian Science Reader) 15.00 $292. 00 


Medical expenses of last illness: 
X-rays 35. 00 
Emergency Hospital 50. 00 85.00 


Value of professional services 
rendered to children each year 
($30. 00 per week) 4, 680. 00 


Reasonably expected yearly increment 
to decedent's estate which would inure 
to the benefit of the children 2, 200. 00 


Requested Matters: 
1. Defendants to stipulate that the decedent's life expectancy at 
the time of the accident was 5.1 years, as is reflected in the Abridged 
Life Tables published by the U.S. Department of Health, Education and 
Welfare on April 30, 1954. 
2. Defendants to specify with particularity the acts and occurrences 
which form the basis of the third defense of their Answer. 
| NEWMYER & BRESS 
10 [Certificate of Mailing] By /s/ David G. Bress 
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[Filed February 19, 1958 | 
DEFENDANTS' PRETRIAL STATEMENT 
The defendants admit the incorporation of Defendant No. 1 and its 


| 


ownership of the vehicle involved in the accident and that the individual 
defendant was in the employee of the corporate defendant and using its 
vehicle at the time of the accident with the permission of the corporate 
defendant. These defendants further admit the happening of an accident 
in the vicinity of 17th and P Streets, N. W., and that plaintiff's decedent 
was a pedestrian collided with by said automobile and suffered mortal 
injuries as a result of said accident. Defendants deny negligence and aver 
that the accident was the result of the sole and/or contributory negligence 
of plaintiff's decedent in that she failed to exercise care for her own 
safety and failed to observe moving traffic. 

The defendants request that plaintiff be required to speci the 
following: 

(a) Itemization of expenses of last illness and burial. 

(b) The names and addresses of persons, if any, allegedly depen- 
dent upon the decedent at the time of her death and/or persons allegedly 
sustaining a pecuniary loss by reason of the death of the decedent. 


(c) As to any persons designated in response to (b) above, state 


the extent of and dates of alleged contributions. | 
(d) That defendants be afforded the opportunity to take depositions 

of any such persons designated in (b) and (c) above so long as game does 
not interfere with trial. | 
GALIHER & STEWART 


By /s/ William E. Stewart, Jr. 
Attorneys for the Defendants 


[Certificate of Mailing] | 








13 [Filed April 16, 1958] 
MOTION TO AMEND COMPLAINT 
Plaintiff moves the Court for leave to file an Amended Complaint, 
the said amendment to add a second count for damages under the Sur- 
vival Act, pursuant to Sections 12-101 and 20-501 of the D. C. Code, 
a copy of which amendment is hereto attached as Exhibit A. As grounds 
for the desired amendment, plaintiff states that justice requires the 
addition of the claim for damages under the Survival Act so that all 
issues between the parties may be fully litigated as is more fully set 
out in the memorandum in support of this Motion. 
NEWMYER & BRESS 

I consent to the filing of By /s/ David G. Bress 


this motion. | /s/ Leonard Braman 


/s/ William E. Stewart, Jr. ean 
Attorney for Defendants Attorneys for Plaintiff 


[Certificate of Mailing] 
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16 [Filed April 16, 1958] EXHIBIT A 
AMENDMENT TO COMPLAINT 


for wrongful death and damages under Survival 
Act) 


The Complaint herein is hereby amended to add the following 
Count Two: 


Count Two 

1. Paragraphs 1, 2 and 3 of the Complaint are incorporated herein 
by reference. 

2. Asa result of the aforesaid accident, plaintiff's decedent 
sustained mortal injuries, substantial medical expenses, and loss of 
future earnings during her life expectancy; all to the damage of plain- 
tiff's decedent in the sum of Forty Thousand ($40, 000. 00) Dollars. 

WHEREFORE pursuant to Title 12-101 and Title 20-501 of the 
D.C. Code, plaintiff, Dorothy Sornborger, Executrix of the Estate of 
Annie Miller Pope Newbold, deceased, demands judgment against the 
defendants, District Dental Laboratory, Inc., a corporation, and Carl I. 





Sanderson, Jr., and each of them in the sum of Forty Thousand 


18 


9 | 


($40, 000. 00) Dollars besides costs. 
NEWMYER & BRESS 
By /s/ David G. Bress 
By /s/ Leonard Braman | 
Attorneys for Plaintiff 


nn ne REE EEEEEEEREERES ena 


[Filed June 20, 1958] 
ORDER DENYING MOTION TO AMEND COMPLAINT | 
This cause came on to be heard upon plaintiff's Motion to Amend 
Complaint, and after oral argument thereon on the 11th day of June, 1958, 
and the Court having considered the said motion, the exhibit attached 
thereto and the opposition thereto, and the Court being of the view that 





the said motion is improper for the reason that it attempts to set forth a 
survival action with the existing wrongful death action, which remedies 
the Court finds to be mutually exclusive, and the Court being further of 
the view that, but for the said objection, the motion would be ErOnSr it 
is by the Court this 20th day of June, 1958 | 
ORDERED, that the Motion to Amend Complaint be, and the same 
is hereby denied, and it is further 
ORDERED, that by reason of the aforesaid basis for this hota 
this Order shall be deemed to be a final order denying relief under the 
survival claim asserted in the proposed Amendment To Complaint, and 
the Court finds that there is no just reason for delay in the entry of this 
Order, it being the intention of the Court that this Order comply with 





the requirements of Rule 54(b), F.R.C.P., insofar as the same may be 


achieved. 


/s/ Jas. W. Morris | 
Seen: Judge 


GALIHER & STEWART 


By /s/ Frank J. Martell 
Attorneys for Defendants 
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[Filed June 24, 1958] 
NOTICE OF APPEAL 
Notice is hereby given that Dorothy Sornborger, Executrix of the 
Estate of Annie Miller Pope Newbold, plaintiff in the above captioned 
action, hereby appeals to the United States Court of Appeals for the 
District of Columbia Circuit from the Order Denying Motion to Amend 
Complaint entered in this action on June 20, 1958. 
NEWMYER & BRESS 
BY /s/ David G. Bress 
By /s/ Leonard Braman 
Dated: June 24, 1958 Attorneys for Appellant 


21 [Filed July 1, 1958] 
STATEMENT OF ERROR CLAIMED 
Plaintiff asserts that the lower court committed error in denying 
plaintiff's Motion To Amend Complaint on the ground that the remedies 
under the Survival Act, 812-101, D.C. Code and the Wrongful Death 
Act, $16-1201, D.C. Code are mutually exclusive. 
! NEWMYER & BRESS 
By /s/ David G. Bress 


By /s/ “Leonard Braman 
Attorneys for Plaintiff 


[Certificate of Service ] 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


NO. 14, 592 


DOROTHY SORNBORGER, 
Executrix of the Estate of 
Annie Miller Pope Newbold, 


Appellant, 
Vv. 


DISTRICT DENTAL LABORATORY, INC. 
and CARL I. SANDERSON, JR., 


Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT | 
COURT FOR THE DISTRICT OF COLUMBIA | 


BRIEF FOR APPELLEES 


COUNTERSTATEMENT OF THE CASE 


Appellant's statement of the case omits only the fact that 








‘appellant's 


decedent "died approximately 3 hours following the accident from injuries 


inflicted by the accident."" (J.A. 6). 








SUMMARY OF ARGUMENT 


The Court properly denied appellant's motion for leave to amend. 
The proposed amendment sought relief under both the Survival Statute and 


the Wrongful Death Statute which remedies are mutually exclusive. 


The contention that decedent met her death by reason of negligence on 
the partof appellees necessarily means that any claim for personal injuries 
arising out of the accident which ultimately resulted in the death of decedent 
has, upon the death of decedent, become merged in the wrongful death action. 
Congress, in the amendment of the Survival Statute, never intended to afford 
a decedent's administrator, where decedent met death allegedly as the result 
of negligence on the part of the third party, with a second cause of action for 
the period between the'date of the accident and the death of the decedent, but 
rather intended to provide a remedy in the instance of a decedent who had a 
claim for personal injuries in his lifetime and who met death from causes 
other than the accident giving rise to such personal injury claim. 


ARGUMENT 


Appellees disagree with appellant's statement that the purpose of 
survival acts is to provide remedies unavailable under the Wrongful Death 
Statutes patterned upon Lord Campbell's Act. Actions for damages for per- 
sonal injuries suffered by a decedent prior to his death are but a segment of 
the broad field of actions which would abate upon death if there were no 
statutory authority for survival. 

In fact, it was not until 1948 that Congress amended the original Dis- 
trict of Columbia Survival Act 1 50 as to provide for the survival of tort 


1 


March 3, 1901, 31 Stat. 1227, ch. 854 § 2353; June 19, 1948, 
62 Stat. 487, ch. 508 § 1. 12 D. C. Code 101 (1951). 





actions. At the same time, amendment of the Wrongful Death Act was accom- 
plished.” The amendments of these acts followed the recommendations of the 
various committees of the Bar Association of the District of Columbia. From 
the language of the Act as amended, it is at once apparent that the Survival 

Act of the District of Columbia is not, as appellant states, purposely to pro- 
vide for the "protection of the totality of interests invaded by tortious action 
which results in death.’ Rather, the language specifically provides otherwise. 
It provides that a claim under the Wrongful Death Act and one under the Survival 





Act are mutually exclusive. ! 
The wording "that no action shall be maintained under this chapter in 


any case when the party injured by such wrongful act, neglect or default has 
recovered damages therefor during the life of such party” necessarily implies 
the intent of Congress that the action created under the Wrongful Death Act 
should abate in the event damages were recovered during the lifetime of the 
deceased for the injuries which resulted in death. It must, therefore, be con- 
ceded that up until the time of death the decedent had the sole and exclusive 
right to control the cause of action. A suit could have been filed, or the claim 
could have been settled and determined without suit and the decedent could have 
bound himself, heirs, and representatives by such compromise. If suit had 
been instituted prior to death, a judgment for or against the decedent's in- 
terests would have been binding upon the decedent, his heirs, executor or ad- 
ministrator. | 
The recognition of the right in the deceased to have controlled the 
action during his lifetime leads, logically, to the conclusion that a recovery 
by him would have been a bar to a recovery by his personal representative, 
and this because the cause of action would have been merged in the judgment. 


2 March 3, 1901, 31 Stat. 1394, ch. 854 § 1301; June/19, 1948, 62 
Stat. 487 ch. 507, § 1. 16D. C. Code 1201 (1951). | 
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The administrator or personal representative who has no greater or 
broader powers with respect to the deceased's rights than the deceased, is 
in, therefore, no greater a position to maintain an action than the deceased. 
The administrator or personal representative acts for, on behalf of, and in 
the stead of the deceased person only. If the deceased would have had no 
cause of action, had she lived, none could pass to her personal representative 
or administrator. 

Since the survival action is the identical action which the deceased 
could have brought had’ she lived, it logically follows that a release given or 


judgment obtained in the lifetime of the deceased operates as a complete bar 


to an action after death, since recovery has already been had for the personal 


injuries sustained. 

If appellant's contention is correct; i.e., that a death brought about 
by negligence may produce two separate and concurrent claims, one under 
the Wrongful Death Act and the other under the Survival Act, why then would a 
release or judgment given by the deceased during his or her lifetime bar a 
subsequent action for the wrongful death? 

As briefly alluded to above, the amendment of the Survival Act by Con- 
gress on June 19, 1948, was in conformity with the recommendations of the 
Commissioners of the District of Columbia and the District of Columbia Bar 
Association. From the following excerpt from the hearing of Monday, Feb- 
ruary 16, 1948, before the House of Representatives Judiciary Subcommittee 
of the Committee on the District of Columbia, it is readily apparent that the 
purpose and intent of the Amendment of the Survival Act was not to afford a 
decedent's administrator, where decedent met death allegedly as the result 
of negligence on the part of a third party, with a second cause of action for 
the period between the date of the accident and the death of the decedent, but, 
rather, was to provide a remedy in the instance where a decedent who had a 








claim for personal injuries in his lifetime and who met death from causes 
other than the accident giving rise to such personal injury claim. 
Appellant, in support of her position, has cited the cases of St. Louis 


I.M. and§.R. Company v. Craft, 237 U.S. 648 (1915) and Chicago B & QR. 


Co. v. Wells-Dickey Trust Company, 275 U.S. 161, 162-163. However, both 
| 


3 "The Judiciary Subcommittee of the Committee on the District of 
Columbia met in the Committee Room, 445 Old House Office Building, at 10:00 
o'clock aem., Hon. Joseph P. O'Hara, Subcommittee Chariman, presiding. 


"Also present: Hon. Gregory McMahon. | 

"Also present: Austin F. Canfield, Esqe, Ex—President of the District 
of Columbia Bar Association; George BE. McNeil, Esq., President} M. E. Hartley, 
Esq. and William H. Collins, Esq, District of Columbia Bar Association; 


Vernon E. West, Esq., Corporation Counsel, District of Columbia, and others. 


"Mr. O'Hara: We will next take up S.1442, an Act ‘To amend sections 
235 and 327 of the Code of Laws for the District of Columbia.' 
"Without objection a copy of the Act will be inserted in the record 
at this point. *** | 


"This is also a survivors' statute, and the purpose of the bill is 
to permit the survivorship of a cause of action for personal injuries to run 
both in favor and against the estate of the decedent who in his lifetime 
caused or received such personal injuries. 





| 
"We will hear you at this time, Mr. Lichtenberg." | 


"Mr. Lichtenberg: (Statement of William R. acusenbexg? Esqe, District 
of Columbia Bar Association.) Yes, Mr. Chairman. This Act provides for the 
survivor of causes of action in the event of death of either party to an ac— 
tion. | 


| 
"Mr, O'Hara: The last law is the type used in many tort actions? 


"Mr. Lichtenberg: Yes, sir; and the only change that has been made 
in the existing statute is it removes the objection to the right of action. 
That is, it permits action in tort and it does not abate upon the death of 
either party. There is a provision in here at the end of the proposed sec— 
tion that in tort actions, the said right of action shall be limited to 
damages for personal injury and pain and suffering resulting therefrom. 








of these cases construe the interpretation of the Federal Employers’ Lia- 
bility Act, 45 U.S.C.A., which Act declares two distinct and independent 
liabilities of a carrier to its injured servant or employee. Certainly, if 


Congress had intended such results in the District of Columbia, it would 
have broadened either the Wrongful Death Act or the Survival Act, or both, 


"The Committee 'as well as the Bar Association unanimously felt that 
there should not be a survivor in an action of slander, libel, or aliena- 
tion of affections, etc., and are limiting it to physical injuries, pain 
and suffering resulting therefrom as set forth herein. 


"Now the second part of the proposed bill, namely the informing 
statutes, that we have the same statute with reference to laymen or execu- 
tors and administrators; now I have checked the statutes in other jurisdic- 
tions and in 37 of the States actions do not abate as the result of death. 
In your State, Mr. O'Hara, it does not abate. 


"Mr. O'Hara: That has only recently been changed. The survivorship 
provision, I think, passed about four years ago. 


"Wr, Lichtenberg: Yes, sir. 
"Mr, O'Hara: Up to that time it died with the death of the tort. 


"Mr, Lichtenberg: Yes, sir; these were checked as of 1944 and we 
found 37 States. I might point out that at the 53rd National Conference 
of the Commissioners on Uniform State Laws held in Chicago in August, 1943, 
there was a recommendation of this particular statute more or less in line 
with what has been proposed. 


"Mr. O'Hara: This matter has been fully discussed by the Bar Asso— 
ciation and it has been presented to them, and what was their action? 


"Mr, Lichtenberg: I+ was unanimous. We had some discussion before 
the vote was taken and after the discussion it was unanimously approved. 


"I might point out, in one of our cases in the Court of Appeals, 
Chief Justice Groener, who recently retired, referring to a similar situa- 
tion that existed in New York stated in his opinion, referring to the New 
York case, we could very well follow the modern trend of legislation and 
legal thought on the subject, so that the Court of Appeals apparently would 
welcome a change in the statute. 
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at the most opportune time; that is, prior to June 19, 1948. The Federal 





Employers’ Liability Act was originally enacted by Congress in 1908, and 
the subsequent amendment providing for the survival of the cause of action 


of the injured employee was passed by Congress in 1910. It should also be 


carefully noted that the Federal Employers' Liability Act differs from the 
| 
| 
| 
ee ee es a 
| 
"Mr. O'Hara: What is the situation, Mr. Lichtenberg, supposing 2a 
citizen of the District of Columbia died in the State of New York and he 
had a survivor in tort. Now it occurred in the State of New York and he 
was sued in the District. Suppose the party died also. Would they have 
a right to sue in the District, setting up the New York statute? 


"Mr, Lichtenberg: No, they would not, under the case of Woolen 
versus Lorenz, 98 Federal 2nd, page 261, which is a situation similar to 
that which you have stated which arose; and an action occurred in the State 
of Virginia and there was a survivorship statute in Virginia, but under the 
law when the action was filed in the District of Columbia there was a defi- 
nite statute that prohibited it. That is why Judge Groener stated what he 
did in this particular case. | 


Yr, O'Hara: We see your point. I am very much in sympathy with 
this statute. 


"Mr, Lichtenberg: Thank you very much. | 


"Mr, O'Hara: Is there anyone else who desires to be heard? Mr. 
Starling, do you desire to be heard as manager of the Association of 
Casualty and Surety Companies. 
"Mr. Starling: Yes, sir. | 

"Mr, O'Hara: Mr. Starling, the Committee would be pleased to hear 
from you. We hope it will be concise. 


"Mr, Starling: It will be very brief. *** 
"Mr. O'Hara: Mr. Starling, your position is that you oppose this 

legislation, particularly that part which provides for indemity to 

the heirs or personal representatives of the deceased for his|pain and suf- 

fering. | 
"Mr. Starling: Yes, sir; in the event of his death, we believe that 

his estate should not be permitted to recover for his pain and suffering. 








Wrongful Death Act of the District of Columbia in that it does not in its 


terms make the personal representative's right to maintain an action 


dependent upon a right of action vested in the decedent immediately prior 


to his death. Therefore, the cited authorities relied upon by appellant 
are not controlling. 


"Mr, O'Hara: I more or less got the impression that it did not 
apply except where the plaintiff survived. Maybe I am completely wrong 
on that. 


"Mr. Starling: I am informed by sponsors of the bill that it is 
intended to provide that in the event of a deceased plaintiff, that the 
estate may recover for! pain and suffering which the plaintiff is supposed 
to have suffered before he died. 


"Mr. O'Haras That is in there. 


"Mr, Starling: | We respectfully submit that pain and suffering is 
purely a personal matter and that the estate should not be increased by 
something which it did not suffer itself. 


"Mr. O'Hara: Mr. Starling, if you would care to submit your brief 
and make it a part of the report, we will be glad to have it. 


"Mr, Starling: I would be very glad to submit copies to members 
of the Subcommittee if you wish. 


"Mr, O'Hara: Thank you. Mr. Lichtenberg, what about that provision 
there? I had misinterpreted that language. I was thinking with regard to 
recovery for pain and suffering and such damages. 


"Mr. Lichtenberg: You see, this particular bill relates only to 
claims that may have arisen on behalf of the plaintiff where the plaintiff 


subsequently died; not as the result of injury that is the subject matter 
of the action. We felt this: Suppose the plaintiff in such an action, 
before he died, had a case tried and he would have recovered for that pain 
and suffering. Now had he recovered for the pain and suffering, the amount 
he would have received in the verdict would have belonged in the estate be- 
cause of the suffering. Should it be the wrongdoer or should it be the 
next of kin or his heirs? It is just a question of timing and it involves 
the uncertainty of the time of death. If we would accept the amendment as 
suggested by Mr. Starling, the wrongdoer would go scot-free for something 
for which he should not go scot-free. 
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Appellant has also cited the decision of Judge Pine, of October 9, 
1958, in the case of Minick v. Jackson et al. Civil Action 1286-58, as 
authority for the recognition of the mutual compatability of the wrongful 
death and the survivors action by the United States District Court for the 
District of Columbia. Equally impressive authority in support of appellees’ 


"Mr. O'Hara: Here is what is bothering me: The person who is in- 
jured dies and his estate brings suit, not only for his death but for his 
pain and suffering. | 


"Mr, Lichtenberg: Oh, no; that would not follow in a wrongfultort 


statute. This is where a death occurs, not as the result of the subject 
matter of the suit. You see, these are two separate statutes; one of them 
is the Lord Campbell Statute and that is where the death was caused by the 
action for which suit is filed. This is a different statute entirely. 
This is where death occurs as a result of something else. This is a case 
where it would have to be a personal injury and where pain and, suffering 
are involved. Suppose a man was injured and had two broken legs and was 
laid up for a year and he had sustained much pain and suffering. A year 
later he goes out on the street and he is killed as the result of some— 
body else's wrongdoing. | 





| 

"Should the estate receive what he was entitled to for pain and suf— 
fering in the first accident? Should it be the next of kin of the deceased 
or should it be the wrongdoer? If the wrongdoer caused the injury and the 
man had lived, the man would have recovered for that pain and | suffering. 
Why should the wrongdoer go scot-free? That is our view; and, as I said, 
we had quite a discussion along the same line in the Committee meeting and 
at the Bar Association meeting, and apparently my views prevailed. 


"Mr. Canfield: I might enlighten you, Mr. Chairman. What you had 
jin mind was $.1265, which we first considered this morning, involving 
death as the result of a wrongful act, which provides for recovery for 
pain and suffering just like the New York Statute which Mr. McMahon has 
in mind. The Committee struck that out and that isn't in the| wrongful 
acts statute. | 


"Mr, Lichtenberg: That is on the theory you are only entitled to 
recover for pecuniary loss. This isn't that sort of thing. | 


"Mr. McMahon: How about slander and libel? 


"Mr, Lichtenberg: This is only for pain and suffering 
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position that an action under the Wrongful Death Statute and one under the 
Survival Statute are mutually exclusive, is provided in the decision of the 
United States District Court in the case of Sterling Myrtle, Jr., Adminis- 
trator of the Estate of Josephine G. Myrtle v. O'Boyle Tank Lines, Inc., 
Civil Action No. 772-57, wherein it was held that since the complaint alleged 
that decedent died as the result of an accident, any cause of action which 
existed in the decedent in her lifetime became merged with the wrongful 
death action and was the only one that could be prosecuted. The motion to 
dismiss directed to the other claims asserted therein was granted. To the 
same effect was the decision of the United States District Court in Carusi v. 
G. S. I., Civil Action 5110-48. 

Appellees recognize that there is probably no field of tort law in 
which confusion is more apparent than the field of actions for wrongful death 
and survival of tort actions. Of necessity, both types of actions are creatures 
of statute. The statutes of the various states differ widely in their language. 
Mistakes and inadequacies of the original wrongful death and survival stat- 
utes have been incorporated, while piecemeal corrective legislation and a 


a 


"Mr, Canfield: | All actions in regard to libels are eliminated? 
"Mr, O'Hara: All right. 


"Mr. Canfield: That covers the legislation we were to consider 


"Mr. O'Hara: Yes, sir. 


"Mr, Canfield: May I express my appreciation to you for the cor- 
dial reception we have been given? ; 


"Mr, O'Hara: Thank you. 


"(Thereupon the Committee proceeded to the consideration of other 
business.)" (Emphasis supplied.) 
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profusion of case law have combined to confuse the whole picture. Parties 


plaintiff, beneficiaries, measures and types of damage, defenses and statutes 
of limitation vary widely in the various jurisdictions. 


However, in this jurisdiction, the position taken by appellees is the 
only logical one under the statutes as they are presently enacted. In those 
jurisdictions with similar statutes there is ample precedent. In an exactly 
similar factual situation, the Appellate Court of Illinois, in the case of 
Susemiehl v. Red River Lumber Co. et al, 305 Ill. App. 473, 27 N. E. 2nd 
285, Affmd. 376 Ill. 138, 33 N.E. Qnd 211, held that an administrator suing 
for the wrongful death of his decedent could not also maintain an| action under 
the survival statute where the decedent met death as a result of the original 
injury. In its opinion, the Illinois Court set forth an impressive list of prior 
decisions, stating: 

“It is not to be presumed it was intended that there should 
be two causes of action, in distinct and different rights, by the 
same party plaintiff, for the same wrongful act, neglect or default 

_.. our Supreme Court has consistently held that where a 

person dies from the injuries sustained by reason of the alleged 

wrongful and negligent acts of others, then the suit or cause of 
action for the pain and suffering or expense incurred abates and 
is not revived by any statute in this state and if the injured per- 
son dies from causes other than the alleged wrongful or other 


negligent act then the cause of action survives. There can not 
be two recoveries for the same wrongful act." 





As further precedent for appellees’ position, the mutual exclusiveness 
of these two types of actions, are the decisions: Lubrano v. Atlantic Mills Co., 
19 R.I. 129, 32 A205, 34 L.R.A. 797; Sewell v. A. T. & S. Ry., 78 Kan. 1, 96 
P. 1007; Bruce v. Collier, 221 Ala. 22, 127 So. 553; Chesapeake & Ohio Ry. v. 
Banks’ Adm'r., 142 Ky. 746, 135 S.W. 285; Kling v. Torello, 87 Conn. 301, 87 
A. 987, 46 L.R.A. (N.S.) 930; Jones v. Goodman, 114 F. Supp. 110; Hachman v. 
Mayo Clinic, 150 F. Supp. 468; Railing v. Case, 131 F. Supp. 754. 
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CONCLUSION 


The decision of the lower Court was correct. The remedies pro- 
vided under the District of Columbia Wrongful Death Act and the Survival 
Act are mutually exclusive. This conclusion is supported by the language 
of the involved Statutes, the avowed intent and purpose of Congress in its 
amendment of the Survival Act in 1948 as illustrated by the Committee hear- 
ings, and the precedents of decided cases in those jurisdictions with Statutes 
similar to those of the District of Columbia. 


Respectfully submitted, 


RICHARD W. GALIHER 


WILLIAM E. STEWART, JR. 


FRANK J. MARTELL 


820 Woodward Building 
Washington 5, D. C. 


Attorneys for Appellees. 
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I 


DEATH BY WRONGFUL ACT DOES NOT MERGE DECEASED'S 
PERSONAL ACTION WITH THE WRONGFUL DEATH ACTION. 


The main premise of appellee's brief appears to be "that any 
claim for personal injuries arising out of the accident which ultimately 
resulted in the death of decedent has, upon the death of decedent, be- 
come merged in the wrongful death action.” (Page 2 of Brief for Ap- 


pellees) Any theory of merger would, of course, require that the nature 


of the wrongful death action be such that the personal action of the de- 
cedent could, asia matter of law, be absorbed or merged into it. The 
indisputable fact, as demonstrated by the authorities of the Supreme 
Court, this Court and other courts cited in our main brief, is that the 
aims and purposes underlying the two actions are so far distinct and 
diverse that merger by operation of law could not take place. If the 
personal action of the decedent merges with the wrongful death action, 
this Court's opinion in Hudson v. Lazarus, 95 U.S. App. D.C. 16, 217 F. 
2d 344 (1954) - which appellees do not mention in their brief, let alone 
distinguish - must be viewed as a mistake of striking proportions. For 
in the Hudson case the administratrix carried on Hudson's personal in- 
jury action under the Survival Act but was unable to assert a claim for 
wrongful death because that claim was barred by the statute of limita- 
tions. This Court upheld the right of recovery under the survival action 
notwithstanding that Hudson's death was brought about by the negligence 
which was made the subject of the suit. But if appellee's contention is 
correct, Hudson's personal injury action merged with the wrongful death 
claim which became the exclusive claim, and any recovery under the 
Survival Act would be barred. Accordingly, appellee's present position 
presupposes that the Hudson case was entirely wrong in that it should 
have been dismissed since the wrongful death claim was barred by the 
statute of limitations. On the contrary, however, the Hudson case 
clearly demonstrates the independence of the survival claim; it does 
not merge with the wrongful death claim. 
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Il 


é 
THE PROVISO OF THE WRONGFUL DEATH ACT -- 
FORBIDDING RECOVERY UNDER ITS PROVISIONS 
WHERE DECEASED HAS, DURING HIS LIFETIME, 
RECOVERED IN HIS PERSONAL INJURY ACTION -- 
DOES NOT DEMONSTRATE APPELLEES' THEORY 
OF MERGER. 


Pointing to the proviso of the Wrongful Death Act, 816-1201 of 
the D. C. Code, "that no action shall be maintained under this chapter 
in any case when the party injured by such wrongful act, neglect or 
default has recovered damages therefor during the life of such party”, 


appellees seek (on pages 3 and 4 of their Brief) to derive an implica- 
: 


tion supporting their theory of merger of the personal injury claim into 
the wrongful death claim. This argument is not only erroneous but the 
basis of it confirms appellant's position. Firstly, the proviso of the 
Wrongful Death Act in no way inhibits survival of the deceased's per- 
sonal injury action under the Survival Act, which appellees’ present 
position attempts to accomplish. Instead, where the deceased has re- 
covered during his life, the proviso does away with the wrongful death 
claim -- not the survival claim, which is left wholly intact. Secondly, 





it being clear that the personal injury.claim and its survival cohse- 
quences are left intact by the proviso of the Wrongful Death Act, the 
plain implication of the proviso is that -- where there has been no 
recovery during the life of the decedent -- the wrongful death claim 
may be fully asserted in conjunction with the survival claim. Thirdly -- 
in regard to appellees’ thesis that the wrongful death proviso, dealing 
with recovery by the decedent during his life, demonstrates merger -- 
the argument is untenable since the claim for wrongful death does not 
come into existence until the death takes place. Obviously, where the 
decedent recovers for his personal injuries during his life, there can 
be no merger with a cause of action (i.e., wrongful death) which does 
not exist. It is apparent that the proviso in the Wrongful Death Act is 
determinative of whether any claim for wrongful death can arise ab 
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initio at the time of death. Appellees confuse a simple condition, in the 


form of the statutory proviso, with the basic nature of a wrongful death 
claim when it does come into existence. The proviso merely reflects 
the legislative codification of the interpretation which the courts have 
given to Lord Campbell's Act, that the wrongful death claim requires 
decedent to have been possessed of a right immediately before his 
death. Read v. Great Eastern R. Co. L. R., 9 Best. & S. 714, 3 Q. B. 


995; 39 A.L.R. 579 et seq., Release by, or judgment in favor of, per 


son injured as barring action for his death (1925), and authorities col- 
lected therein. Indeed, even under the Federal Employers' Liability 


Act, where claims for wrongful death and survival are held to be con- 
current (see pages 6-7 of our main brief), the Supreme Court has 
stated that the wrongful death claim "is dependent upon the existence of 
a right in the decedent immediately before his death to have maintained 
an action for his wrongful injury.” Michigan C. R. Co. v. Vreeland, 
227 U. S. 69, 70 (1913). 


In regard to the situation where the deceased has, during his life, 
accepted a settlement from the defendant and given a release (adverted 
to on page 4 of appellees’ brief), the situation is precisely the same as 
where the decedent has procured a judgment in his favor before death. 
In both cases the totality of interests involved have been protected and 
the wrongful death claim is superfluous. Accordingly, appellees' posi- 
tion cannot be advanced by this argument. 


Ill 


THE SUPREME COURT CASES RELIED UPON BY AP- 
PELLANT ARE NOT EFFECTIVELY DISTINGUISHED 
BY APPELLEES. 


Appellees seek to avoid the controlling impact of St. Louis, I. M. 
& S. R. Co. v. Craft, 237 U. S. 648 (1915) and Chicago, B. & O. R. Co. 
v. Wells-Dickey Trust Co., 275 U. S. 161 (1927), cited at pages 6 and 7 


of our brief, on the ground that those cases involved the construction 












































of the survival and wrongful death provisions of the Federal Employers' 
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Liability Act. Appellees contend that, since the Federal Employers’ 
Liability Act "declares two distinct and independent liabilities of a car- 
rier to its injured servant or employee” (page 6 of appellees’ brief), 

the Supreme Court cases are inapplicable. We fail to see how this 
argument -- which entirely begs the question -- can constitute any 
distinction. - Appellees' error is sharply pointed up by the fact that 

they admit the District's Wrongful Death Act is "patterned upon ‘Lord 
Campbell's Act" (see page 2 of Appellees' brief). For the Supreme 
Court has definitely stated, in regard to the Federal Employers' Liability 
Act, that "The statute, in giving an action for the benefit of certain mem- 
bers of the family of decedent, is essentially identical with the first act 
which ever provided a cause of action arising out of the death of a human 
being, -- that of 9 and 10 Vict. Chap. 93, known as Lord Campbell's 


Act." Michigan C. R. Co. v. Vreeland, s supra, at 69. 


The salient point involved in the Craft and Wells-Dickey cases is 
that the Supreme Court refused to rewrite the survival section of the 
Federal Employers’ Liability Act, 45 U.S.C.A. 859, which provides that 
"any right of action" given by the Act "shall survive", to mean that the 
right of action "shall survive [except if the death is caused by the 
negligence of the employers]." Likewise, this Court should refuse to 
rewrite the District's Survival Act by ignoring the plain mandate that 





"a right of action . . . [accruing] for any cause prior to death... 
shall survive" (812-101, D. C. Code) and interpreting it to mean that 
"a right of action . . . [accruing] for any cause [except that which 

produces death] . . . shall survive... ." | 


Nor can any distinction be created on the basis that our Wrongful 
Death Act, unlike 45 U.S.C.A. 851, expressly provides that the wrongful 





1 me Federal Employers' Liability Act deals with the wrongful death claim 
in 4 5s Mh S.C. A. 851 and the survival claim in 45 U.S.C.A. 859, just as the 
D. C. Code, deals with those claims in separate and distinct sections. | 
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death claim is dependent upon the deceased's right to maintain an action 
during his life. Such a provision is either expressed or tacit within 
every wrongful death act and, in addition, militates against the wrongful 
death claim, not the survival claim as claimed by appellees. Indeed, 
the statutes in the District of Columbia provide a stronger case for the 
concurrence of the two remedies than does the Federal Employers' 
Liability Act, for the latter -- unlike the Survival Act in the District -- 
provides in its survival section (45 U.S.C.A. 859) that "there shall be 
only one recovery for the same injury." This demonstrates a clear 
recognition on the part of the Supreme Court and Congress that a re- 
covery may be had on both claims, still preserving the theory that there 
shall be "only one recovery for the same injury." 


IV 


THE LEGISLATIVE HISTORY CITED BY APPELLEES 
IS NOT APPLICABLE. 


Heavy reliance is placed by appellees upon a hearing to amend the 
Survival Act conducted before a subcommittee of the Judiciary Com- 
mittee of the House of Representatives in 1948. (See pages 4-10 of ap- 


pellees' brief). Appellees do not cite the reference where this hearing 


is set forth, but the reader gathers from the context that appellees’ 
entire reliance is placed upon the views of Mr. Lichtenberg, represent- 
ing the District of Columbia Bar Association before the subcommittee. 
The discussion exclusively involves the question whether recovery 
should be permitted in a survival claim for pain and suffering, and ap- 
pellees' exclusive reliance is based upon certain intermediate and 
oblique statements of Mr. Lichtenberg made in the context of persuading 
the subcommittee to include pain and suffering. Suffice it to say that we 
do not think that this is persuasive legislative history, especially in view 
of the fact that the amendment to the Survival Act, as passed in 1948 
(Sec. 12-101, D. C. Code), specifically excludes recovery for pain and 
suffering, thus demonstrating the rejection of Mr. Lichtenberg's views. 
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This counsel has researched the legislative materials involving 
the Survival Act and Wrongful Death Act and have concluded that they 
furnish no light upon the question. However, we respectfully submit 
that the most meaningful insight into the legislative intent surrounding 
the two Acts may be obtained from an appreciation of the fact that, 
when Congress amended the Survival Act in 1948 so as to include per- 
sonal injury claims, it had before it the established interpretation of 
the Supreme Court, of thirty-three years standing, holding that in 
regard to the Federal Employers' Liability Act both the survival and 
wrongful death claims were concurrent. Therefore, it is only reason- 
able to suppose that when Congress included personal injuries in the 
Survival Act it was mindful of what the established federal interpreta- 
tion was, and the only limitation imposed was the exclusion of pain and 


suffering as an element of damage. 


V 


THE AUTHORITIES RELIED UPON BY APPELLEES 
ARE NOT APPLICABLE, 


Appellees state, on page 11 of their brief, that "In those juris- 


dictions with similar statutes there is ample precedent in support of 
their position." However, appellees do not attempt to demonstrate any 
Similarity between the statutes involved in the cases from the other 
jurisdictions upon which they rely and the District statutes. The fact 
is that in most of the instances relied upon by the appellees the 
statutes were altogether dissimilar. | 


The case of Kling v. Torello, 87 Conn. 301, 87 Atl. 987 (1913), 
relied upon by appellees, is quite in support of our position. The ques- 
tion involved in that case was whether an administrator could file a 
"substitute" complaint in an action brought by the deceased during his 
life for personal injuries, which substituted complaint sought, inter 
alia, to recover for the death. In regard to the survival aspect, Chief 
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Justice Prentice, writing for the court, held that "The plaintiff was en- 


titled to enter [the action] as he did, to prosecute it to a judgment, 


which should be compensatory for all that the intestate, while living, 
suffered as a consequence of the injuries inflicted." Id., 87 Atl. at 988. 
In regard to the element of death, the court declared as follows: 

"Under Lord Campbell's Act . . . and those stat- 

utes in this country which have followed its general 

lines, a right of action is given where death results 

from injuries, which is entirely independent of and 

unrelated to any which the deceased might have had 

in life. It is not a continuation of or incidental to 

any right of action existing in favor of anybody 

prior to the death, and attaches itself to no such 


right. It is a new thing, which springs into existence 
upon the death. It is independent of every other 


right of action, and different in its theory, quality 


and object from every other. It does not rest upon 
the basis of an injury suffered by the deceased's 


estate; its foundation is the loss sustained by cer- 
tain persons designated as beneficiaries of the re- 
covery.” Id. (Emphasis added.) 


It is clear, therefore, that if Connecticut had a Wrongful Death Act, 
which, like the District, was patterned upon Lord Campbell's Act, the 
result in the Kling case would have been exactly in accord with appel- 
lant's position. However, Connecticut has a different statutory theory, 
as was explained by the court in the Kling case. That theory combines 
both aspects of the personal injury claim and death in a single action, 
which is especially provided for under its survival statute. Accord- 
ingly, it was held that the substituted claim was permissible. The 
important point in the Kling case is that the scope of recovery per- 
mitted there substantially conforms to appellant's position and is sub- 
stantially opposed to appellees’ position. 


Likewise, different from the District statutes are the statutes 
involved in Bruce v. Collier, 221 Ala. 22, 127 So. 553 (1930); Railing v. 
Case, 131 F. Supp. 754 (N.D. W. Va. 1955); Hachman v. Mayo Clinic, 
150 F. Supp. 468 (D.C. Minn. 1957); and Chesapeake & Ohio Ry. v. 
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Banks’ Adm'r., 142 Ky. 746, 135 S. W. 285 (1911). In the Bruce case, 
the court clearly stated that Alabama's wrongful death statute (unlike 
that of the District) was "punitive in character . . ." Id., 127 So., at 
554. In the Railing case, which involved the West Virginia survival act, 
the holding was determined by the fact that a bill was submitted to the 
state legislature expressly adopting the concurrent remedy theory but 
failed in passage. The bill which finally became law provided for sur- 
vival in case of "injury done to the person of another and not resulting 
in death . . ." Id., 755-756. In the Hachman case, dealing with! the 
law of Minnesota, the outcome of the case was controlled by the fact 
that the Minnesota survival act provided for survival only in the case 
of the defendant's death. Id., at 469-470. In the Chesapeake & Ohio Ry. 
case, the action brought was for wrongful death only, yet the jury 
awarded damages for pain and suffering. The only holding of that case 
was that pain and suffering were not recoverable in a wrongful death 
action. In dicta the court stated that under the Kentucky statutes the 
administrator must elect between wrongful death and survival actions. 


Sewell v. A. T. & S. Ry., 78 Kan. 1, 96 Pac. 1007 (1908) is also 
inapplicable. The question involved in that case was whether a release 
given by the decedent during his life barred a subsequent wrongful 
death action. There was no survival action involved. The court held 
that the release was invalid, and so it was not necessary to discuss the 
inter-relationship of the claims for wrongful death and survival. The 


remaining cases cited by appellees -- Lubrano v. Atlantic Mills Co., 
19 R. L. 129, 32 Atl. 205 (1895); Jones v. Goodman, 114 F. Supp. 110 
(D.C. Kans. 1953) (applying Kansas law); and Susemiehl v. Red /River 
Lumber Co., 305 Ill. App. 473, 27 N. E. 2d 285 (1940), aff'd., 376 Dl. 
138, 33 N. E. 2d 211 (1941) -- each proceeded upon the erroneous 


theory that recovery for both claims would involve a double recovery. 
That theory has been directly repudiated in this jurisdiction by this 
Court's decision in Hudson v. Lazarus, supra, 95 U.S. App. D.C. at 21, 
217 F. 2d at 349. Moreover, the federal district judge in the Goodman 
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case stated rather plainly that he would have held otherwise if he was 
not obliged to follow the Kansas cases, and both of the Illinois courts 
in the Susemiehl case expressed great reluctance in reaching their 
views. It was stated that they did not feel free to change the law in 
view of authorities in that jurisdiction which went back sixty years, 
and those courts rather candidly invited the legislature to change the 


result. Not only are there no such inhibitions resulting from stare 


decisis in this jurisdiction, but the Hudson case directly supports our 
position. | 


We do not feel that it would be constructive to extend this brief 
by piling citation upon citation from other jurisdictions in support of 
our position. Suffice it to say that all of the authorities, pro and con, 
are collected at 25 C.J.S., Death, 816, at footnote 14 et seg., anda 
perusal of those authorities will demonstrate that a heavy majority of 
the jurisdictions follow the view that the wrongful death claim and sur- 
vival claim are concurrent. 


CONCLUSION 


Accordingly, we respectfully submit that the judgment of the 
lower court should be reversed with instructions to permit the amend- 
ment of the complaint by adding the survival claim. 


Respectfully submitted, 
DAVID G. BRESS 
LEONARD BRAMAN 
RICHARD ARENS 


1001 - 15th Street, N. W. 
Washington 5, D.C. 
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